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BEFORE THE CHIEF JUDICIAL MAGISTRATE,  

UDALGURI, ASSAM. 

 

Present : Shri Gitali Rabha, 
          Chief Judicial Magistrate, 
  Udalguri, Assam. 

 
 
 
C.R. CASE NO. 1516/2014 
U/S  60/40/41/49(A)  of Assam Forest Regulation Act. 
 
 

  STATE 

-Vs- 

1. SRI LAISON DAIMARY  
2. SRI RATUL DAIMARY 
3. SRI RABISON KHAKHLARI 
4. SRI PURNA MOCHAHARI. 
 
   …………… Accused person. 

 
  

 Advocate appeared for the prosecution : Mr. A. Basumatary 

 Advocate appeared for the defence  : Mr. R. Khakhlari and  
         Mr. J.K. Brahma. 

  
Evidence recorded on  : 12-04-2017. 

Argument heard on  : 08-11-2017 

Judgment delivered on :  06-12-2017. 
 
 

JUDGMENT. 
 
 

1. Deforestation of area notified as forest area is a criminal offence. Mechanism 

has been set up to protect the nature and its product.  

 
2. In that background, it is noted that the complainant Sri S. Goswami, Range 

Officer, Nonai Forest Range submitted that on 10-02-2002 at about 8-00 AM 
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while he along with his staff were on patrolling duty at Kalaigaon-Borkola-

Mangaldai road, they found some illegal hand sawing sawn timbers loaded 

on bicycles were being carried away by the accused persons.  

 
3. They further reported that the accused persons were caught red handed 

along with the bicycles and the timbers and charged under Sections 60, 40, 

41 and 49(A) of Assam Forest Regulation Act, 1891 Vol VII, Amendment of 

1995. The seized sawn timbers (42 pcs) and the bicycles (6 nos.) were 

brought to the departmental save custody under Nonai Forest Range office 

compound and after recording the statement of the accused they were 

forwarded to judicial custody. 

 

4. Record discloses that the sawn timbers and bicycles were formally seized 

from the accused persons and accordingly seizure list was prepared. The 

statement of witnesses were recorded and the accused persons were 

forwarded to the Court with a prayer to keep them in judicial custody. After 

completing the necessary formalities, Suren Goswami had submitted the 

offence report against the arrested accused persons under Sections 

60/40/41/49(A) of Assam Forest Regulation, 1891 Vol - VII, Amendment of 

1995. 

 

5. On receipt of the offence report, the case was treated as a complaint filed by 

a public servant in discharge of his official duty. The recording of the initial 

statement under Section 200 Cr.P.C. was dispensed with. Initially the case 

was filed against six(6) nos. of accused persons. During the proceeding, the 

prosecution could not produce the accused Jayanta Mochahari and Ratul 

Khakhlari before the Court. Hence the case was splitted up against the 

absentee accused Jayanta Mochahary vide order dated 29-11-2014 and the 

trial was commenced against the remaining accused persons. Again co-

accused Ratul Khakhlari committed default for consecutive dates and hence 

vide order dated 15-09-2017 the case was splitted up against accused Ratul 

Khakhlari and trial commenced separately against the present accused 

persons. The present accused persons were provided with copies of relevant 
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documents. As it was a warrant procedure case instituted otherwise than on 

police report, the procedure laid down in Sections 244 to 247 of the Code 

was followed. Prosecution side has examined three(3) witnesses. The 

informant S. Goswami could not be produced before the Court for recording 

his evidence. At that stage, considering the material on record charge was 

framed under Sections 60/40/41/49(A) of Assam Forest Regulation, 1891. 

Then the content of charge was read over and explained to the accused 

persons to which they pleaded not guilty and claimed to be tried. 

 
6. During the trial prosecution has examined as many as three(3) PWs. The 

accused persons are examined under Section 313 Cr.P.C. The defence case is 

of total denial. No witness has been examined by the defence.  

 

7.  POINTS FOR DETERMINATION OF THE CASE : 

 

 

a. Whether on the same day, time and place the accused 

persons had entered inside the prohibited area of forest and 

removed the timbers without any permit and contravened 

Section 40 of Assam Forest Regulation Act, 1891, Amendment 

Act of 1995 and thereby committed the offence punishable 

u/S 41 of Assam Forest Regulation Act, 1891, Amendment Act 

of 1995 ? 

 

b. Whether on the same day, time and place the accused had 

committed the offence punishable u/S 49(A) of Assam Forest 

Regulation Act, 1891, Amendment Act of 1995? 

 

 

 
8. DISCUSSION, DECISION AND REASONS THEREOF: 

 
 

 
The prosecution side had examined as many as three(3) witnesses. They are 

namely. 
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PW-1 Md. Rafiqul Hoque, Forester – I. 

PW-2 Sri Ranjit Kumar Bhuyan 

PW-3 Sri Nareswar Nath 

 

 
 

9. The prosecution witness, PW-1 Md. Rafiqul Hoque, Forester–I, had stated 

that on 10th February, 2002 he along with battalion party and their staff were 

on patrolling duty inside the forest area and they saw six(6) nos. of persons 

were carrying sawn timbers in their bicycles. He testified that when they 

asked them to stop and show their permit, the accused persons could not 

produce any valid documents and so they were arrested. He had stated in 

his deposition that total they had seized the timbers (42 pc) and  bicycles(6 

nos), the seizure list was prepared and hammered by S. Goswami. He stated 

that he was one of the seizure witness and he proved the seizure list as Ext. 

1 and his signature as Ext. 1(1). 

 

10. During cross-examination PW 1 had stated that the accused persons were 

arrested from Kalaigaon-Purandia-Owtola road. He admitted that all the 

official witnesses were from their forest department and they had not 

examined any independent witnesses. He stated that there was no state 

Police at the time of patrolling duty with them and they had not visited the 

place from where the accused persons had taken the timbers.  

 

11. PW 2 and PW 3 had corroborated the evidence of PW 1 and stated in the 

same tune as that of PW 1 that they were on patrolling duty inside the forest 

area and they saw six(6) nos. of persons were coming by carrying sawn 

timbers in their bicycles. They had corroborated with PW-1, that when they 

stopped and asked the accused persons  to show their permit, if any, the 

accused persons could not produce any valid documents for which they had 

arrested the accused persons, seized the timbers (42 pc) along with their 

bicycles(6 nos). Accordingly seizure list was prepared by S. Goswami and 

hammered the timbers.  
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12. Learned counsel of defence had pointed to the cross-examination of all the 

three   forest officials (prosecution witnesses) and submitted that all of them 

had admitted that did not specify before them as to which were the cycles 

accused were using and which were the timbers they were carrying. PW-1 

and PW-2 had admitted that in the seizure list he had not specified as to 

how many timbers were seized from the possession of accused persons. 

Learned counsel of defence challenged the seizure list and argued that the 

procedure of seizure was defective . 

 
13. It was argued by the defence counsel that the evidence of Pws are  

inconsistent and they had failed to prove the charge against the accused 

persons beyond any reasonable doubt. Hence he prayed to acquit the 

accused persons from the charges. 

 
14. I have given my anxious consideration to the submission of the defence. I 

have also heard the learned Additional PP. A careful reading of the evidence 

goes to show that the accused were arrested and was handed over at Nanoi 

forest, Range office along with the seized sawn timber is not disputed by the 

defence. PW-2 and PW3, had supported the evidence of PW-1 and stated 

that the accused were caught red-handed within the forest prohibited area. 

The allegation is that the accused had been carrying timber without any 

permission, so the argument of defence regarding identity and specification 

of the timber carried by the accused is of no significant, the only thing that 

is relevant is whether he has permit to carry or posses  the forest product. 

The accused were given opportunity to show permit papers but they failed to 

adduce such documents.  

 
15. The next argument made, was regarding the procedure of seizure. The 

defence side argued that the seizure list should not be acted upon as there 

were no independent witnesses and the seized articles were not produced 

before the Court. 

 

16. The prosecution has argued that it is true that seized articles has not been 

produced before the Court but pointed out that, at the very early stage the 
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complainant had produced the seizure list before the court.  

 

17. I have considered the rival submissions. The non- production of the seized 

log in the court room is not of much value since, the timber logs are bulky 

and at times, it would not even be possible to bring such logs inside the 

court room. Moreover, defence has not shown as how it’s case was 

prejudiced because of non-production of timber logs inside the court room. 

Furthermore, in the instant case, the seizure list  shows that each timber 

was individually measured with detailed specification of length and size, and 

then seizure list is prepared, so in any view of the matter, the non- 

production of seized articles is not fatal.  

 

18. I may now gainfully refer to a decision of the Hon’ble Supreme Court in 

Akmal Ahmed vs State AIR 1999 SC 1315. That was a case under the Arms 

Act and there was no independent witness of seizure. The defence 

challenged the seizure list on that score. The Apex Court rejected the 

submission and held that it is now well settled that evidence of search and 

seizure made by police will not become vitiated solely for the reason that the 

evidence is not supported by independent witness. In the instant case, the 

seizure was made in a place not habituated by human beings and hence non 

examination of independent witness does not damage the prosecution case. 

 

19. In view of above reasons, I am of the considered opinion that, prosecution 

has been able to establish the case that the accused were taking away 

timber without any permission is punishable under Section 41 of the Act.  

 

20. Hence accused stands convicted under Sections 41(1) of Assam Forest 

Regulation 1891. 

 

21. I have taken note of the economic status of the convict , the offence had 

taken place more that 12years ago. In this 12years years, no new case has 

been registered against the accused. Hence I deem it fit, to give the accused 

benefit of probation. 
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22. In the facts of the present case, considering that the convict old aged man 

and they are not habitual criminals, they are allowed to go on probation on 

furnishing bond of Rs.1000/-, on condition that he will maintain, good 

behavior for the next one year. 

 

The judgment is given under the hand and seal of this Court on this 06th day of 

December, 2017. 

 

Dictated and corrected by me: 

 

    (Shri G. Rabha)               (Shri G. Rabha) 
Chief Judicial Magistrate.                    Chief Judicial Magistrate   
   Udalguri, Assam.       Udalguri, Assam.       

                    

 

 

APPENDIX 

 
A. Prosecution witnesses   : PW-1 Md. Rafiqul Hoque, Forester – I. 

  PW-2 Sri Ranjit Kumar Bhuyan 

     PW-3 Sri Nareswar Nath 
         
B. Defence witness    : Nil. 

 
C. Documents exhibited   : Ext. 1-- Seizure list. 
        
        
 
      

Chief Judicial Magistrate 
     Udalguri, Assam.  

 


